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STATEMENT OF QUESTIONS PRESENTED 


I. Whether Section 32(f) of the Trading with the 
Enemy Act provides that property to be returned under 
Section 32 shall be subject to attachment in the same 
manner as property of the person to whom return is to 
be made? 


II. The Attorney General and the Treasurer take no 
position on the question of whether Loomis is entitled to 
the issuance of a writ of attachment under Title 16, Sec- 
tion 301 of the District of Columbia Code in the circum- 
stances of this case. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,907 


Homer L. Loomis, aPPELLANT 


v. 


Hersert Browne 1, Jz., Attorney General of the 
United States, er au., Garnishees, APPELLEES 


Appeal from Final Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


On July 22, 1942, the Alien Property ‘Custodian, acting 
under the authority of the Trading with the Enemy 
Act and pursuant to Vesting Order 52 (7 Fed. Reg. 
5738), vested all the interests of the Italian Government 
in the proceeds of a cargo of oil owned by the Italian 
Navy which had been sold by court order in a forfeiture 
proceeding against the vessel “S. S. Brennero.” (7 Fed. 
Reg. at 5739.) The proceeds of the oil amounted to 
$151,599.45. 

In accordance with the provisions of Section 32 of the 
Trading with the Enemy Act, permitting discretionary 
returns of vested property to certain classes as provided 
therein, the Attorney General’? determined that the sum 


1By Executive Order No. 9788 (October 15, 1946, 11 Fed. Reg. 
11981), the Attorney General succeeded to the functions and au- 
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of $151,599.45, resulting from the sale of the oil, was 
to be returned to its former owner, the Italian Gov- 
ernment. Inasmuch as the Italian Government was not 
a resident of the United States, the Attorney General, 
acting in accordance with subsection (f) of Section 32, 
on April 10, 1957 duly published in the Federal Register 
his notice of intention to return the specified sum to the 
Italian Government (22 Fed. Reg. 2400). Section 32(f) 
of the Act requires the publication of such a notice of 
intention in order to permit the filing of suit by attach- 
ment against the property by any citizens or residents of 
‘the United States “in the same manner as property of 
. the person to whom return is to be made.” 

Homer L. Loomis, appellant, on May 10, 1957, obtained 
_ permission from United States District Judge Matthew 
‘F. McGuire to sue in forma pauperis (J. A. 11). On 
‘the same day, Loomis filed a complaint naming as de- 
fendants the Italian Government, the Attorney General, 
and Ivy Baker Priest, Treasurer of the United States? 
(J. A. 1-11). The complaint prayed for a judgment 
against the Italian Government in the sum of $2,530,- 
000.00 for legal fees and disbursements rendered on be- 
half of said Italian Government? (J. A. 4). The com- 
plaint also prayed that a writ of attachment be issued 
against the Attorney General and the Treasurer so as 
to attach the fund which was to be returned to the 
Itahian Government (J. A. 5). 

The ‘Clerk of the Court refused to issue the writ until 
Loomis furnished a bond in double the amount of his 
claim as required by the attachment before judgment 
statute, Title 16, Section 301, District of Columbia Code 
(1951 ed.) (Act of March 3, 1901, 31 Stat. 1258, c. 854, 


thority of the Alien Property Custodian. Hereinafter, for the 
convenience of the Court, we shall use the term Attorney Gen- 
eral in referring to either the Custodian or the Attorney General. 


2The fund in issue has been deposited with the Treasurer as 
vested property pursuant to the Act (J. A. 17). 

3 The complaint has not been served upon the Italian Govern- 
ment, but was served on the Attorney General and the Treasurer. 
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sec. 445; Act of April 19, 1920, 41 Stat. 563, ¢. 153). 
Upon an ex parte application by Loomis, Judge McGuire 
refused to compel the issuance of a writ of attachment. 
Judge McGuire filed a memorandum opinion and order, 
dated May 10, 1956, holding that the permission granted 
to Loomis to sue in forma pauperis did not dispense 
with the necessity of filing a bond as required by the 
District of ‘Columbia to secure the payment of damages 
which may be caused by a wrongful attachment (J. A. 
11-12). 

Although the Attorney General was free to make a re- 
turn of the funds to the Italian Government at any time 
after May 10, 1957, he voluntarily agreed to withhold 
such action until May 17, 1957, in order to permit Loomis 
to file appropriate motions in the District Court. Loomis 
accordingly filed a motion to vacate Judge McGuire’s 
order refusing to compel the issuance of the writ of 
attachment, and further for a temporary injunction re- 
straining the Attorney General and the Treasurer from 
returning the funds in question. The Attorney General 
and the Treasurer then moved to dismiss for lack of 
jurisdiction (J. A. 12). Thereupon, Loomis amended his 
motion by adding thereto a request that the Attorney 
General and the Treasurer be stricken as defendants 
and named as garnishees.* The motions were heard be- 
fore United States District Judge Joseph C. McGarraghy 
on May 15, 1957. The following day, Judge McGarraghy 
entered findings of fact and conclusions of law (J. A. 
17-19) and an order denying Loomis’ motion to vacate 
Judge MecGuire’s order, denying the temporary injunc- 
tion requested, and permitting the Attorney General 
and the Treasurer to be named as garnishees instead of 
defendants (J. A. 19-20). In view of the amendment thus 
permitted, the motion to dismiss the complaint against 
the Attorney General and the Treasurer for lack of ju- 





4The motion as it appears in the Joint Appendix (J. A. 12-17) 
is typed as amended on the day of the trial, and not as originally 
served upon the Attorney General and the Treasurer on the pre- 

ing day. 
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risdiction was dismissed as moot (J. A. 20). At the same 
time, Judge McGarraghy requested that the Attorney 
General withhold any return until May 29, 1957 so that 
Loomis might perfect his appeal to this Court.® 

The Attorney General subsequently agreed to continue 
to withhold return to the Italian Government until the 
argument of a motion to this Court on June 6, 1957. 
On June 7, 1957, this Court stayed the Attorney General 
from returning the fund to the Italian Government, pend- 
ing disposition of this appeal. 


SUMMARY OF ARGUMENT 


The Attorney General and the Treasurer, Garnishees 
herein, are mere stakeholders of the fund and do not 
take any position upon the issue of whether the writ of 
attachment should issue in the circumstances of this case. 
Section 32(f) of the Act permits attachment of property 
which is to be returned in the same manner as property 
of the person to whom return is to be made. Thus, not- 
withstanding that the fund is held by the Attorney 
General and the Treasurer, the fund should be treated 
for attachment purposes under the District of Columbia 
‘(Code in the same manner as if it were property of the 
Italian Government. 


ARGUMENT 


I. Section 32(f) of the Trading with the Enemy Act 
merely subjects property about to be returned to 
its former owner to attachment in the same manner 
as property of that owner. 


_ The Attorney General and the Treasurer, appearing 
herein as Garnishees, are only stakeholders of a fund 
to be returned to the Italian Government. Accordingly, 
the Attorney General and the Treasurer take no position 
as to the issuance of a writ of attachment in the cir- 
cumstances of this case. 


5J udge McGarraghy later eon Loomis leave to proceed on 
appeal in forma pauperis (J. A. 21). 
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However, since the Attorney General has been dele- 
gated the authority to administer the Trading with the 
Enemy Act (40 Stat. 411, as amended, 50 U.S.C. Appen- 
dix Sec. 1 et seq.) the Court may wish to have his views 
of Section 32(f) of that Act. Section 32(£) becomes op- 
erative upon a determination by the Attorney General 
under Section 32 of the Act that a return should be 
made to the pre-vesting owner of property. The legis- 
lative history of Section 32(f) is meager and merely 
states that it was “... designed to permit American 
creditors to attach property about to be returned before 
it leaves the country.” Senate Report No. 920, 79th 
Cong., 2d Sess., p. 7.2 But in the plain words of Section 
32(f) ‘Congress did specify the manner in which the 
property about to be returned is subject to attachment. 
That property is subject to “attachment ... m the same 
manner as property of the person to whom return is to 
be made: ...” (emphasis added). Congress did not 
create a novel form of attachment; the property to be 
returned to a person was merely subjected to normal at- 
tachment incidents as if it was that person’s property. 

Section 32(f) requires that thirty days before making 
a return to any person other than a United States resi- 
dent or corporation the Attorney General shall publish 
a notice of intention to return. The notice of intention 
to return must specify the name of the returnee and 
the place where the property is located. In the instant 
case, the required notice of intention to return was pub- 
lished (22 Fed. Reg. 2400). It specified that the re- 
turn was to be made to the Italian Government and that 
the fund to be returned was held by the Treasurer in the 
District of Columbia. 

As provided in the statute, this notice of intention to 
return was subject to revocation and did not confer a 
right of action in the Italian Government to compel the 





6 This Report at p. 7 also said that Section 32(f) resembles 
Section 30 of the Act which performed a similar function after 
World War I. 
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return of the fund.? But this does not mean that for 
attachment purposes the property is not to be treated 
as if the return had been made and the fund was in the 
possession of the Italian Government. For this purpose, 
Congress has specified that the fund to be returned is 
to be considered as if it were the property of the Italian 
Government. That is, after publication of the notice of 
intention and while the fund remained physically in the 
United States in the hands of the Attorney General, it 
was to be subject to attachment in the same manner as 
if it presently was property of the Italian Government. 
Any writ of attachment which “may issue prior to re- 
turn” to the Italians would be served upon the Attorney 
General under Section 32(f). 

As an American citizen (J. A. 1), Loomis was qualified 
under Section 32(f) to pursue the attachment procedure 
provided by the District of Columbia Code against the 
fund prior to its return to the Italian Government. It 
seems as if Loomis suggests that Section 32(f) gives 
him rights different from those which he would have if 
the fund had been returned to the Italian Government 
and the Italian Government had retained the fund physi- 
cally in the District of Columbia (Brief, pp. 9, 12-13). 
If this is what Loomis suggests, it is submitted that he 
is mistaken. 

Section 32(f) is basically a method of retaining juris- 
diction over property to permit Americans to pursue an 
attachment of that property prior to its return to the 
former owner. Therefore, so far as it is concerned with 
Section 32(f), this Court is faced with a normal attach- 
ment proceeding under the District of Columbia Code 
and the ordinary rules of such a proceeding apply.* The 


7In this case, the Attorney General has not issued any such 
notice of revocation of intention to return. 


8 Although not relevant at this posture of the instant case, it 
should be noted that Section 32(f) creates one exception in the 
normal provisions, otherwise applicable, of the jurisdiction in 
_ which the attachment proceeding is brought. That is, the statute 
of limitations applicable to actions at law is tolled for the period 
during which the property was vested in the Attorney General. 
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instant case is complicated by the fact that Loomis is at- 
tempting to secure a writ of attachment against the 
Italian Government in a suit in forma pauperis. At this 
posture of this case the Attorney General and the Treas- 
urer as Garnishees are uninterested in the ultimate out- 
come and are merely holding the fund while the attach- 


ment remedy is pursued by the American creditor rather 


than paying it over to the Italian Government. 


CONCLUSION 


Section 2z(f) of the Trading with the Enemy Act does 
not affect the normal attachment provisions of the Dis- 
trict of ‘Columbia Code which are applicable in this case 
since the fund is physically present in the jurisdiction. 


Respectfully submitted, 


DALLAS S. TOWNSEND 
Assistant Attorney General 


GEORGE B. SEARLS 
IRWIN A. SEIBEL 
JOHN J. PAJAK 
Attorneys, 
Department of Justice 
Washington, D. C. 
Attorneys for Appellees 
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